WLLIAMR SMTH
SANCRA L. SMTH

| BLA 97- 302 Deci ded July 22, 1999

Appeal froma decision by the Oegon Sate Gfice, Bureau of Land
Minagenent , di smissi ng notices of appeal for decisions declari ng Mdget
Racer mning clam QRWC 132495 (fornerly QRVC 09181), null and voi d,
rejecting mneral patent application, (R 45603, and wthdraw ng a contest
conpl ai nt .

Deci si on vacated, and appeal s di sm ssed.

1. Admnistrative Procedure: Admnistrative Revi ew -
Appeal s: General | y--Rules of Practice: Appeals: Notice

of Appeal

A docunent whi ch chal | enges an appeal abl e BLM deci si on
shoul d be considered to be a notice of appeal, and it
does not natter that the appellant has called it a
"protest."

2. Appeals: Jurisdiction--Board of Land Appeal s--Ril es of
Practice: Appeal s: O smissal

The Interior Board of Land Appeals is the sole arbiter
of itsjurisdiction. Uhder 43 CF R § 4.411(Q), a

noti ce of appeal nust be filed in the office of the

offi cer who nade the deci sion wthin 30 days to give the
Board jurisdiction over the decision. The deternmination
regardi ng whether a filing recei ved wthin the 10-day
grace period provided under 43 CE R 8 4.401(a) was
transmtted or probably transmtted before | apse of the
appeal period is properly nade by the Board, not BLM

3. Appeals: Jurisdiction--Board of Land Appeal s--Ril es of
Practice: Appeal s: DO snissal

Wen a notice of appeal is not transmtted to the office
i ssui ng the deci sion bel ng appeal ed wthin the appeal
period, the Board does not gain jurisdiction over the
subject matter of the appeal, and the Board nust di smss

t he appeal .
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APPEARANCES  Don W Leach, Esg., Ganyonville, Oegon, for WlliamR and
Sandra L. Smth; Mrianne Kng, Esq., Gfice of the Regional Solicitor, US
Departnent of the Interior, Portland, egon, for the Bureau of Land
Managenent .

(A N ON BY ADMN STRAT VE JWDGEE MULLEN

WlliamR Smth and Sandra L. Smth (the Smths) appeal a February 21,
1997, decision issued by the Qegon Sate Gfice, Bureau of Land Managenent
(BLN), dismssing an appeal of an ctober 13, 1995, decision issued by the
sane BLMof fi ce because the notices of appeal had not been filedinatinely
nanner. The ttober 13, 1995, deci sion had decl ared the Mdget H acer
mning claim QRVC 132495 (fornerly QRMC 09181), null and void and rej ect ed
mneral patent application R 45603. An rtober 20, 1995, deci sion issued
by that office wthdrewa contest conplaint against the clam The Smths'
notices of appeal of these two decisions were received by the Qegon Sate
Gfice, BLM on Novenber 30, 1995.

By letter dated February 21, 1997, B.Minforned the Smths that their
appeal s had been deened untinely and di smissed. The fol | ow ng expl anati on
was given for this determnation:

Qur record indicates that on Qtober 23, 1995, you recei ved
the [BLM decision dated Gctober 13, 1995, rejecting the patent
application, canceling the Frst HAlf Fnal Certificate, and
declaring the Mdget FHacer Mning GaimNil and Void. The
record al so shows that on ctober 23, 1995, you recei ved the BLM
deci sion dated Qctober 20, 1995, wthdraw ng the cont est
conplaint. The appeal covering these deci sion nust have been
received in the Portland office of the BLM which is the office of
the authorized officer, on or before Novenber 23, 1995, or shown
to be transmtted before the Noventer 23 due date, and recei ved
wthin the 10 day grace period after the due date, which woul d
have been Decenfer 3, 1995.

It is recognized that you nade an attenpt to file the initial
appeal wthinthe tine allotted but i nadvertently filed the
docunent wth the Roseberg Dstrict Gfice. Wifortunately, the
Roseberg office is not the office of record and the docunents
cannot be considered tinely fil ed.

(February 21, 1997, B MlLetter at 1.)

The Smths filed a "Potest” of the February 21, 1997, decision and a
"request for reconsideration" of BLMs position wth the BM3ate Gfice on
Mrch 24, 1997. They argue that they did not receive sufficient infornation
inthe ctober 13 and 20 decisions to identify the proper BLMoffice in
which to file their appeals, and explain that they filed notices of appeal
inthe Roseburg Dstrict Gfice, BBM wthin the tine required
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for filing an appeal. By formtransmtta nenorandumdated April 8, 1997,
the Sate Gfice forwarded the Smths' "Potest and request for

reconsi deration" to this Board, and sent a copy to the Smths. O April 24,
1997, the Smths filed a "Mtion to Renand wth Instructions to Fairly
nsider the Issues Raised by Gainants,” arguing that BLMhad inforned t hem
that the February 21, 1997, BLMletter "was not a decision [and] that the
proper way to deal wth the letter was to wite a protest.” According to
the Smths, BLMindicated in response to their Atorney's phone call that
"[t]he issues raised in that protest letter woul d be given consideration and
* * * B Mwoul d nake a “decision' fromwhich the cla nants coul d appeal . "
(Mtionto Renand at 1.)

In response, BLMcharacterizes its action as fol | ovs:

[ The Qegon Sate Gfice] reviewed the protest and request for
reconsi deration and concl uded that the protest confirned that the
notices of appeal were untinely filed, as well as that the protest
was properly to be treated as an appeal. The [Qegon Sate
Gfice] transmtted the protest to the Interior Board of Land

Appeal s (1BLA).
(Answer to Mition to Renand at 2.)

[1] It is apparent that there was sone confusi on about BLM's February
21, 1997, letter. Departnental regul ations governing protests and appeal s
provide for the filing of a protest "by any person to any action proposed to
be taken in any proceeding before the Bureau.” 43 CF R § 4.450-2. Wien
BLMrenders a deci sion which "adversely affects” a party to the case, that
party "shall have aright to appeal to the Board.” 43 CF R § 4.410(a).
There is no requirenent that a docunent be | abel ed a notice of appeal or
even use the word "appeal " and the Board has adopted a policy that a
docunent filed objecting to a final decision should be treated as a notice
of appeal. See, e.qg., Anell Al ., 95 IBLA 311, 318 (1987); Gldie
odras, 72 1BLA 120 (1983). It wll be construed as a notice of appeal if
it challenges a BLMdecision which is adverse to the conplaining party. See
Thana Gnk, 114 |BLA 263, 273 (1990); Buck WIson, 89 | BLA 143, 145 (1985).

The determination nade in BLMs February 21, 1997, letter was a final
appeal abl e decision, and if the Smths' counsel correctly understood BLMs
response to his tel ephone call, BLMincorrectly advi sed himthat the
deci sion was a proposed action for which a protest could be filed pursuant
to 43 CFR 84.450-2. As the Smths were adversely affected by BLMs
dismssal of their appeals of the Gtober 13, 1995, and rtober 20, 1995,
decisions, jurisdiction over their appeal of the February 21, 1997, BLM
decision letter inured to the Board pursuant to 43 CF R § 4.410(a).

[2] V¢ note that when BLMissued the February 21, 1997, decision it
did not adhere to Departnental procedure wth respect to the notices of
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appeal filed Noventer 30, 1995. LUhder the terns of 43 CF. R § 4.411(a), a
person who desires to

appeal to the Board nust file in the office of the officer who
nade the decision (not the Board) a notice that he wshes to

peal . A person served wth the decision bei ng appeal ed nust
transmt the notice of appeal intine for it to befiledinthe
office vhere it isrequired to be filed wthin 30 days after the
date of service.

However, under 43 CE R 8§ 4.401(a), adelay infilingwll be vaivedif a
docunent is filed not later than 10 days after it was required to be filed
and it is determned that the docunent was transmtted or probably
transmtted to the office in which the filing is required before the end of
the period inwhich it was required to be filed. If a notice of appeal is
filed after the 10-day grace period, the notice wll not be consi dered and
the case wll be closed by the officer fromwhose deci sion the appeal is
taken. 43 CFR 8§ 4.411(c). But when a notice of appeal is received
during the 10-day grace period, there nust be a determination nade regardi ng
whet her the notice was transmtted or probably transmtted before the end of
the filing period. The Board is the sole arbiter of its jurisdiction, see
Mrathon QI ., 139 IBLA 347, 353-54 (1997), and the determnation
associated wth 43 CF R 8§ 4.401(a) for those notices of appeal recei ved
wthin the grace period is rendered by the Board, not BLM as the Board' s
jurisdictionis at issue. V& note that BLMexpressly cautions the office
recei ving an appeal, "I BLA nakes the deci sion when an appeal is recei ved
between 31 and 40 days." See BLMHandbook H3870-1.MI1.D 4. Mreover, 43
CFR 8 4.411(c) aso provides notice to BLBMthat "[i]f the notice of
appeal is filed during the grace period * * * and the delay infiling is not
vaived, * * * the appeal wll be dismssed by the Board."

The return recei pt "green cards,” which were returned to BLMand pl aced
inthe case file showthat the BLMdecisions of tober 13 and 20, 1995,
vere recei ved by the Smths on Gtober 23, 1995. Thus, the period i n which
tofile anotice of appeal expired on Novenber 22, 1995 (a Védnesday). As
noted, the Oegon Sate Gfice, BLM recei ved the notices of appeal on
Novenber 30, 1995, wthin the 10-day grace period. B.Mshoul d have
forwarded those appeal s to the Board wthin 10 days of receipt. See BLM
Handbook H3870-1.M1.D 5.

[3] It iswell established that a notice of appeal nust be filed in
the office of the officer who nade the decision wthin 30 days to establish
Board jurisdiction over adecisionn. 43 CEFR 8§ 4.411(a); Joe B Fllini,
Jr., 136 I1BLA 345 (1996); San Juan Gal @., 83 IBLA 379 (1984). The Smths
assert that the Qctober 13 BLMdeci si on they recei ved had no address for the
offi ce naki ng the decision and did not include an appeal formindicating
where an appeal should be filed. They further allege that the Gtober 20
decision was just as deficient. The Smths explain that on Novenier 4,

1995, they received a "Legal Notice" fromthe Roseburg Dstrict Gfice, BLM
concerni ng the Mdget clai mwhich al so included a copy of the

149 |1 BA 361



| BLA 97-302

appeal form Form1842-1. As this latter form they state, provided the
address for the Roseburg office as the place to file an appeal, that is
where they filed all of their appeal s.

The record shows that the Smths' appeals at issue here were filed in
the Roseburg Dstrict Gfice, BLM on Novenber 21, 1995. 1/ That office
pronptly returned the notices the next day wth an expl anation that they
vwere filed in the wong office. As noted, the Smths' notices of appeal
were not recei ved by the of fice issuing the appeal ed decision, the Qegon
Sate Gfice, until Novenber 30, 1995.

The | anguage chosen for 43 CF. R 8§ 4.411(a) | eaves no roomto question
that the place-of-filing requirenent is nandatory and, thus, not subject to
vaiver. This Board has specifically held that the place-of-filing provision
clearly and explicitly states that the notice of appeal nust be filed in the
office of the officer who rendered the decision. Mrc Thonsen, 148 | BLA 263
(1999); Thelnma M Eckert, 120 IBLA 367, 371-72 (1991); San Juan Gal .,
supra at 380. Hling el sewhere in the Departnent, even in a nearby district
office of BLMwhen the state office was the deci sion-naker, wll not neet
the requirenent. Eklutna, 90 IBLA 196 (1986). Accordingly, the fact that
notices were recei ved in the Roseburg Dstrict Gfice of BLMbefore
expiration of the 30-day appeal period did not satisfy the regulatory
requi renent s.

The argunents on appeal present two issues. The first is whether the
tardiness of those filings received on Novenber 30 in the Qegon Sate
Qfice nay be wai ved in accordance wth 43 CF R 8 4.401. As noted, the
10-day grace period nay be i nvoked where "it is determned that the docunent
was transmtted or probably transmtted to the office in wiich the filingis
required before the end of the periodinwhichit was required to be filed."
43 CFER §84.401(a). W findthat the record clearly shows that the
notices filed wth the Qegon Sate Gfice, BLM were sent in an envel ope
post nar ked Noventoer 28, 1995. Regard ess of the Smths' allegation that BLM
did not apprise themof the proper office for filing, we nay not consider
any other date in construing when the notices were "transmtted or probably
transmtted.”

The fol l owng | anguage can be found in the Gctober 13 and in the
Qctober 20 deci si on:

Thi s deci sion nay be appeal ed to the Interior Board of Land
Appeal s, Gfice of the Secretary, in accordance wth the
regul ations contained in 43 CFE R Part 4 and the encl osed Form
1842-1. If an appeal is taken, your notice of appeal nust be
filedinthis office (at the above address) wthin 30 days from
recei pt of this decision.

1/ The Smths have al so appeal ed a "Legal Notice" issued by the Roseburg
Dstrict Gfice but it is not at issue here.
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It would be unfortunate if BLMfailed to encl ose a Form1842-1, as was
indicated at the bottomof the decision. However, the statenent regarding
where to file an appeal found in both decisions is clear and free from
confusion. 2/ The address on the top of the Qrtober 20 deci sion was the
Post Gfice Box address of the Oegon Sate Gfice, and the tine for filing
at that address is clearly stated. The decision also refers to 43 CF R
Part 4, and the pertinent regulation, 43 CE R 8§ 4.411(a), unequi vocal |y
provides that a notice of appeal nust be filed in the office rendering the
decision. Therefore, the Smths nust bear the consequences of their error
in sending the notices to the wong office. As the Roseburg Dstrict Gfice
pronptly returned the notices, we find no nerit intheir assertion that BLM
shoul d sonehow be hel d cul pable. The Board of Land Appeal s does not have
jurisdiction to address the nerits of the Smths' appeal .

Ve deemit appropriate to note, however, that had we been able to
consi der the appeals on their nerits, we would find that the record supports
the BLMdetermnations. |n Noventer 1978, the Smths filed a 1918 | ocati on
notice for the Mdget claamwth BLM to conply wth 43 USC § 1744
(1994). Followng a decision issued to Donald R Hepler declaring the
Mdget placer mning claim |ocated by Paul Parazoo in 1933, abandoned and
void, WIliamSmth appeal ed that decision to this Board. As aresult, this
Board i ssued a deci sion addressing Smth's appeal whi ch contai ned the
fol | ow ng | anguage:

Infornati on fromthe Foseburg DO strict Gfice indicated there
were two Mdget placer mining clains: one |ocated Decenter 30,
1918, by J. J. Ganpbell and G W Lynn and recorded at Book 9,
page 383, of the mning records of Douglas Gounty; the ot her
| ocated March 27, 1933, by Paul Parazoo and recorded at Book 10,
page 460. The clains were for approxi nately the sane |and. [3/]

Arecordation pursuant to [the Federal Land Folicy and
Minagenent Act of 1976 (ALPVR)] was nade by WiIliamR Smth for
the Mdget placer mining claimlocated by Ganpbel | and Lynn, under
seria identification QR MC 09181, in Novener 1978. Subsequent
proofs of |abor have been tinely recorded wth BLM The case
record does not disclose the chain of title fromGanpbell and Lynn
to Smth. Indeed, Swth's title to the Mdget placer mning claim
appears to derive fromone Frank M Hepler by a quitcla mdeed
executed January 31, 1973. It is noted that the Mdget placer
mning cla mlocated by Parazoo was sold to Donal d, Lee, and
George Hepl er in 1939.

2/ B.Macknow edges that the file copy of the Gct. 13 deci sion does not
contain a | etterhead.

3/ The Ganpbel | -Lynn claimwas for an area 1,320 feet by 640 feet while the
Parazoo claimwas for an area 1,500 feet by 600 feet. Dfferent |ocators,
havi ng no apparent rel ationship, were listed on the different |ocation
not i ces.
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By decision of My 21, 1981, B Mexpunged the Mdget pl acer
mning clai mlocated by Paul Parazoo fromits final decision of
June 12, 1961, closing the proceedi ng under section 5 Act of July
23, 1955, 30 US C § 613 (1976), because that Mdget placer
mni ng cl ai mhad been decl ared abandoned and voi d pursuant to
RLAVA [4/]

WlliamR Smth, 59 IBA 252, 252-53 (1981). Smth had asserted on appeal
that the Mdget placer mining cla mwhich was the basis for his title was
the one |l ocated by Paul Parazoo in 1933, and that his recording under QRVC
09181 was that claam Ve held that "[t] he record supports the BLMdeci si on
that only the Mdget placer mning clai mlocated by Ganpbel | and Lynn in
1918 has been properly recorded pursuant to ALPMA" 1d. at 253. Wile the
1933 rel ocati on was accordingly deened void, we concluded that the validity
of the 1918 location was not affected. Wen Swmth petitioned the Board to
reconsi der, we further explained that the 1933 | ocati on was not an anendnent
of the 1918 |l ocation but was necessarily adverse to the prior clam (Crt.
22, 1982, Qder, IBLA81-746, at 1.)

The situation was revived on July 25, 1989, when the Smths filed a
docunent titled "Amended Location Notice" for the Mdget Hacer Mning
dam The notice advised BLMthat, "TH S AVENCED LGCATION i s nade i n
conformty wth the original location, nade by J.J. Ganpbell and G W Lynn
recorded Decenter 30, 1918," but stipulated that "if the original |ocation
or the certificate thereof is void, then this |ocation shall be an original
location and this certificate an original certificate.” The Smths then
filed a mneral patent application on Novenber 20, 1989, based on t hat
claim

h Novenbber 23, 1990, the Smths sought "a new CQRVC nuner [for] the
Mdget placer cla mnow under application for patent." Serial nunber QRVC
132495 was assigned. Oh etober 22, 1991, BLMappri zed the Smths of the
progress of their patent application as fol | ons:

The first half of the Anal Certificate has been issued for
the Mdget Facer mining cla m(QRWC 132495) entoraci ng the
\WAWBE/DW; EMNVON, SAEMNVYONV.of Section 7, T. 30 S, R 2
W, WIllanette Mridi an, Douglas Gunty, Gegon. The effective
date of the entry as shown on the certificate is Qtober 1, 1991

(n Decenber 12, 1992, a mneral report was conpleted for this clam The
BLM Geal ogi st renar ked:

This report was prepared in response to a patent application
(seria nuner AR 45603) filed by WIliamand Sandra Swth July
18, 1989. This is an anended | ocation for the Mdget nining

4/ There is no evidence that a copy of the notice executed by Parazoo for
his location of the Mdget cla mwas ever recorded wth BLMpursuant to
AP See t. 22, 1982, Qder, IBLA 81-746, at 1.
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claimwhich was originally located in 1918. A clear chain of
title does not exist for the 1918 clai mand various rel ocati ons.
The "anended | ocation” filed on July 18, 1989 was consi dered by
the Qegon Sate Gfice of the BB.Mas a New Notice or rel ocation
(p.-44). Thisisindrect conflict wth 43 GR 3833.0-5(qg) which
states that "Arelocation nay not be established by the use of an
“anended | ocation notice,' but requires a neworigina |ocation
notice or certificate as prescribed by state law™ * * * The
Mdget clamfiled in 1918 was not an associ ati on pl acer and was
abandoned soneti ne before 1928 as essential ly the sane | and was
relocated by Oen J. Payne on June 1, 1928 wth the sane nane
being givento the clam Arelocationis a newlocation that is
adverse to the original clam

Essential ly the sane | and was agai n rel ocated on March 27,
1933 by Paul Parazoo. It is this clamthat was transferred to
the Heplers in 1939 and was determned to have surface rights in
1957 under PL 167. This claimwas sold by Frank M Hepler to
WlliamSmth on January 23, 1973 (see pgs 59-64). The cla mwas
decl ared by the Oegon Sate Gfice as abandoned and voi d for
faluetofilewth BLM M. Smth appeal ed this decision but it
was affirned by [IBLA] as the docunents in the file indicated that
M. Smth filed for the Mdget clamoriginally |ocated i n 1918
(see pgs 51-53).

(Mneral Report (R45603 at 2.) B.Mnet wth the Smths in Mrch 1995 to

di scuss problens wth the record and howthey affected the mneral patent
application. On My 30, 1995, the Smths filed an affidavit executed by
WlliamSmth stating that he bought the Mdget clamfromhHepler, the
rights therein derived fromParazoo, and Parazoo' s cl aimwas an anendnent of
the one | ocated by Ganpbel | and Lynn. He asserted therein that the 1989 and
1991 docunents filed wth BLMwere anendnents of the 1918 | ocation and
therefore it is the proper starting point for the patent application. 4.
Miscot Mning, Inc., 95 IBLA 328 (1987).

h Getober 13, 1995, the Oegon Sate Gfice, BLM issued a decision
decl aring the Mdget placer mning cla m(the Ganpbel I -Lynn | ocation as
depi cted by both QRVC 09181 and QRVC 132495) nul | and voi d because the
record does not support the chain of title asserted by the Smths to the
1918 Ganpbel I -Lynn location. B.Mfurther rejected the patent application,
R 45603, and canceled the Frst Half Mneral Entry Certificate. As a
result of the claimbeing declared null and void, BLMw t hdrew by deci si on
issued (rtober 20, 1995, a mineral contest agai nst the Mdget clam
initiated by BBMon Gt ober 28, 1993.

The Smths acquired title to the Mdget claimfromthe Heplers, who had
acquired title to the locati on nade by Parazoo in 1933. As noted, the
mning clai mbased on that |ocation was deened abandoned and voi d for
failure to conply wth the ALPMAfiling requirenents. Accordingly, they
could not file an anended notice of |ocation based on that |ocation. The
docunents filed by the Smths as "anended notices" in support of their
m ner al
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patent application were, as they have attested, based on the 1918 Ganpbel | -
Lynn location. V& presune that, based on the mineral examner's report, the
1918 | ocation was abandoned. Two different clai nants | ocated new clai ng on
the subject land wthin the followng tw decades. The Smths have not
denonstrated the rights to the 1918 | ocati on were perpetuated and eventual | y
conveyed to them B.Mproperly concluded that the Swths' |ocation noti ces,
wthout a clear chain of title, could not anend that |ocation and correctly
deened the claimnull and void. In the absence of avalid clam BM
properly rejected the patent application and di smmssed the cont est

pr oceedi ngs.

The case file is less than clear on whether the land at issue is
presently avail able to mneral entry. If it is not, then the obligation for
a clainant to docunent a chain of title to alocation nade when the | and was
avai | abl e cannot be understated. As the Smths have not presented the
necessary evi dence, they nust either do so, assuming that they have
continued to naintain the clamwth respect to the various obligations
pl aced on mning clainants |l ocating on Federal |and, or proceed on the basis
of anewlocation, provided the land is available for mneral entry and no
ot her inpedi nents exi st.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 433 CFR 8 4.1, the BLMdeci sion
of February 21, 1997, is vacated and the appeal s fromthe deci si ons of
Qrtober 13 and 20, 1995, are di smissed.

RW Millen
Admini strative Judge

| concur:

WIT A Trwn
Admini strative Judge
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